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to a domiciliary administrator, he ought not to be protected, 4 for 
as between a domiciliary executor or administrator, and an ancil- 
lary administrator it has been held 5 that the latter is entitled to the 
assets. Such knowledge should be actual and not constructive. 
The burden of searching the record to see whether a petition for 
administration has been filed should not be thrown upon him. 6 
Payment or surrender of assets to a domiciliary administrator prior 
to, or without knowledge of the appointment of an ancillary ad- 
ministrator should be held to be a good discharge, and such we 
find to be the trend of the American decisions. 7 

The purpose of ancillary administration is, of course, the pro- 
tection of the interests of the creditors of the deceased. The ques- 
tion then arises whether the non-existence of creditors in the state 
of ancillary administration is a necessary requisite for the appli- 
cation of the above rule, a question still open in this state. In 
Wilkins v. Ellett 8 which settled the rule in the federal courts it 
expressly appeared that there were no domestic creditors. In 
many cases which support the proposition stated above, there is no 
reference to creditors and in at least one the existence of local 
creditors was held immaterial. 9 The test should be not the exist- 
ence of creditors, but actual knowledge of such existence, — and 
perhaps even here the defense might be considered good if the 
estate is otherwise solvent. But in all cases if the payment or sur- 
render is made in good faith, before or without knowledge of an 
ancillary administration, and without knowledge of the existence 
of creditors, it should constitute a good defense to an action sub- 
sequently brought by an ancillary administrator. 

M. W. 

Contracts: Employment: Condition in Contract That 
Employer May Fix Compensation to be Paid for Services. — 
The cast of Foster v. Young 1 presents a rather unique type of em- 
ployment contract in that it contains a condition allowing the em- 
ployer to fix the compensation to be paid for the services rendered. 



* Walker v. Welker (1893), 55 111. App. 118; Stone v. Scripture 
(1870), 4 Lans. 186. 

5 Murphy v. Crouse (1901), 135 Cal. 14, 66 Pac. 961, 87 Am. St. Rep. 
90; McCully v. Cooper (1896), 114 Cal. 258, 46 Pac. 82, 35 L. R. A. 
492, 55 Am. St. Rep. 66. 

6 In Maas v. German Savings Bank (1903), 176 N. Y. 377, 68 N. E. 
658, 98 Am. St. Rep. 689, payment made to the domiciliary adminis- 
trator after the making and recording of an ancillary appointment of 
which debtor had no knowledge was held to constitute a defense. 

' Wilkins v. Ellett (1883), 108 U. S. 256, 27 L. Ed. 778^ 2 Sup. Ct. 
Rep. 641; Schluter v. Savings Bank (1889), 117 N. Y. 125; 22 N. E. 
572, 5 L. R. A. 541; In Re Washburn's Estate (1891), 45 Minn. 242, 
47 N. W. 790; 2 Wharton, Conflict of Laws, (3d ed.) 1380. 

8 Supra, n. 7. 

9 Citizens' Nat. Bank v. Sharp (1879), 53 Md. 521. 

1 (Mar. 14, 1916) 51 Cal. Dec. 369. 
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In the United States the general rule is that where the contract 
invests the employer with the right to fix the amount of remunera- 
tion, his award is conclusive, unless fraud or bad faith is proved. 2 
The English cases express an entirely different view ; the rule being 
that though the amount of consideration is left by the contract to 
the employer's discretion, a recovery in quantum meruit may al- 
ways be had. 3 

If the transaction between the employer and the employee falls 
short of being a contract, and is what Leake in his work on Con- 
tracts 4 terms, "a mere promissory expression reserving an option 
to the promisor as to whether he will perform or not," the em- 
ployee cannot recover even upon a quantum meruit. 5 This is, of 
course, the law both in England and the United States. There is, 
however, a marked difference in the manner in which this rule has 
been applied in the two countries. The American courts, on the 
one hand, assume wherever possible that the parties intended to 
create a binding contract. 6 The English courts, on the other, seem 
inclined to hold that they intended a "mere promissory expression 
reserving an option." T 

There are certain circumstances or events which will render 
inoperative the condition that an employer may fix the compen- 
sation. Fraud or bad faith on the part of the employer in fixing 
the compensation will do so. 8 But fraud or bad faith cannot justi- 
fiably be inferred from the mere fact of the employer's having fixed 
the remuneration at an amount considerably smaller than that 
which the trial court has found to be the reasonable value of the 
services. 9 A repudiation of the contract by the employer will 
render the condition inoperative, as will also a refusal to fix the 
compensation, a failure to fix the compensation when the services 
are complete or when called upon to do so, a failure for a long 



2 Butler v. Winona Mill Co. (1881), 28 Minn. 205, 9 N. W. 697, 
41 Am. Rep. 277; Tennant v. Fawcett (1900), 94 Tex. Ill, 58 S. W. 
824; Lee's Appeal (1885), 53 Conn. 363, 2 Atl. 758; Howe v. Kenyon 
(1892), 4 Wash. 677, 30 Pac. 1058; Jones v. Roberts (1906), 113 App. 
Div. 285, 98 N. Y. Supp. 873. 

s Bryant v. Flight (1839), 5 M. & W. 114; Broome v. Speak (1903), 
1 Ch. 586; Bird v. M'Gahey (1849), 2 Car. & Kir. 707, 61 Com. Law. 
707; Roberts v. Smith (1859), 4 H. & N. 315. 

4 Leake on Contracts (3rd ed. p. 3), quoted in Broome v. Speak 
(1903), 1 Ch. 586. 

s Taylor v. Brewer (1813), 1 M. & S. 290, 105 Eng. Rep. R. 108; 
Broome v. Speak (1903), 1 Ch. 586; 2 Labatt's Master & Servant 1293; 
Wald's Pollock on Contracts, Third Edition by Williston, p. 49. 

6 Millar v. Cuddy (1880), 43 Mich. 273, incorrectly reported in 5 
N. W. 316, 38 Am. Rep. 181. 

7 Taylor v. Brewer (1813), 1 M. & S. 290, 105 Eng. Rep. R. 108; 
Broome v. Speake (1903), 1 Ch. 586; Wald's Pollock On Contracts, 
Third Edition by Williston, p. 49. 

8 Supra, n. 2. 

9 Butler v. Winona Mill Co. (1881), 28 Minn. 205, 9 N. W. 697, 41 
Am. Rep. 277. 



5<x> CALIFORNIA LAW REVIEW 

time to fix the compensation, and finally in the principal case, a 
naming of an unreasonable compensation where there is a clause 
in the contract requiring the compensation to be reasonable. 10 If 
the condition is rendered inoperative by any of the above circum- 
stances or events, the employee is allowed to recover on a quantum 
meruit. 11 

The principal case is a new and interesting illustration of the 
above rules. In that case the jury found the terms of the contract 
to be as follows : "An attorney agreed to charge only a reasonable 
fee, and that what would be a reasonable fee and the amount of 
said fee should be left to the client." The court held that: "Even 
if the language of the above finding might be interpreted as com- 
pelling reasonable conduct on the part of the attorney only, the 
pleadings on which the issue was submitted to the jury forbid 
such interpretation." The client, in other words, was held not 
only bound to name the fee, but in addition to name a reasonable 
one. Whatever may be said concerning the court's interpretation 
of the words of the contract, the rule laid down by the case is in 
accord with the weight of American authority. For clearly if the 
parties to the contract make it a term of that instrument that the 
employer act reasonably in determining the compensation, the fact 
that he acted unreasonably should operate in the same manner as 
proof of fraud or bad faith in allowing the employee to sue on a 
quantum meruit. 

H. A. J. 

Contracts: Performance to Satisfaction of the Other 
Party. — Contracts are frequently drawn by which one party prom- 
ises to perform his work to the satisfaction of the other. Does 
this promise really mean that the other party is to be fully satis- 
fied? It seems curious that a question so frequently discussed in 
other jurisdictions has so long remained unsettled in California, but 
until recently the courts have not been called upon to give an in- 
terpretation. The decision of Bryan Elevator Company v. Law, 1 
following the dicta of Justice Hall in Gladding, McBean and Com- 
pany v. Montgomery, 2 for the first time really meets and disposes 
of this question in California. In this case, which involved the 
satisfaction clause in a contract to construct and install elevators, 
although the controllers on the elevators were unsatisfactory to 
the promisee, the District Court of Appeal holds that as the ele- 
vators as a whole were satisfactory, the defense of dissatisfaction 



10 Roche v. Baldwin (1902), 135 Cal. 522, 67 Pac. 903; Toledo Etc. 
Ry. v. Lott (1895), 3 Oh. Dec. 136, 10 Ohio Cir. Ct. R. 249. 

11 Supra, n. 2 and n. 10. 

i (Aug. 8, 1916), 23 Cal. App. Dec. 229. 

2 Gladding, McBean & Co. v. Montgomery (1912), 20 Cal. App. 276, 
128 Pac. 790. 



